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In the United States Court of Appeals for 
the District of Columbia 

October Term, 1939 


No. 7529 

Harry B. Hammerer, appellant 
v. 

Ray L. Huff. General Superintendent, D. C. Penal 
Institutions, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

This case was tried below upon appellant’s petition for 
a writ of habeas corpus and appellee’s return thereto. 1 
No evidence was adduced. Because this appeal is being 
prosecuted in forma pauperis, the record is not printed 
For the convenience of the Court, the petition and return, 
as well as the order appealed from, are reproduced in the 
Appendix of this brief. 

On November 7. 1934. appellant was sentenced in 
Criminal Case No. 55,164. for offenses committed on 

1 While, in addition to this appellee, there were named as respond¬ 
ents Edward J. Welch, Acting Superintendent, D. C. Reformatory, 
and Frank R. Jelleff, Chairman, and Wilbur LaRoe, Jr., and Emmett 
J. Scott, members of the Board of Indeterminate Sentence and Parole 
for the District of Columbia, no return was filed in their names. 


( 1 ) 
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July 16. 1934, to a term of one year and six months to 
three years. He was released by reason of good-conduct 
credit on February’ 26. 1937. His release was under the 
provisions of Section 4 of the Act of June 29. 1932 (47 
Stat. 3S1; IS U. S. C. 716b). making him subject to 
parole supervision until the expiration of his maximum 
term on November 7. 1937 (Story v. Rives, 97 F. (2d) 

1 1S2; 6S App. D. C. 325: cert, denied, 305 U. S. 595; King 
v. United States, 9S F. (2d) 291. 69 App. D. C. 10). 
i On May 14. 1937. appellant committed certain other 
offenses and was prosecuted therefor in Criminal Case No. 
61.937. Upon conviction, he was sentenced on June 10. 
193S. to a term of one year to one year and six months. 
This sentence took effect immediately. There is no con¬ 
tention by the appellant that the sentence as pronounced 
and as recorded contained any other provision. It is 
claimed, however, that the trial judge (the late Judge 
Cox) intended that this sentence should run concurrently 
with the unexpired portion of the prior sentence. This is 
not denied in the return (Judge Cox was on his vacation 
when this case came on for hearing last summer, and died 
while away), and appellee concedes it for the purpose of 
this case and the criminal case. 

I Appellant’s short term of his second sentence, that is., 
the maximum of that sentence less good-conduct credit, 
expired on August 8, 1939. Because he was not released 
on that date, he filed the petition herein on the following 
day. The failure to release him was due to the fact that 
on May 20, 1937, the District of Columbia Board of 
Indeterminate Sentence and Parole had issued its war¬ 
rant charging appellant with a violation of his condi¬ 
tional release under the first sentence (in that appellant 
had committed another crime during the period of his 
conditional release), and after appellant was arrested on 
March 24, 1938, for the second offenses, the Board lodged 
this warrant with appellee as a detainer. Appellant was 
not arrested or committed to the penitentiary under this 
warrant. At the time of the filing of this petition, the 
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Parole Board had not taken any further action with 
regard to the revocation of appellant’s conditional release. 
It was patterning its procedure after that described in 
Zerbst v. Kidwell, 304 U. S. 359. Appellant was being 
held by appellee under this detainer. 

APPELLEE'S CONCESSION 

The revocation of appellant’s conditional release under 
his first sentence would require him to serve, on account 
of that sentence, an additional period of a little over 
eight months, being equivalent to the time between the 
date of his release (February 26, 1937) and the date of 
the expiration of the maximum term (November 7. 1937). 
Appellant contends that it was the intention of Judge 
Cox that he should not be required to serve that time in 
addition to the second sentence, but that, to the con¬ 
trary, Judge Cox intended that the two should run con¬ 
currently; in other words, that the second sentence should 
have expressly provided that it ran concurrently with 
the unexpired portion of the first sentence. In view of 
the fact that the pronounced and recorded sentences are 
silent in this regard, appellee is aware that he could have 
obliged appellant to follow the procedure outlined in 
Downey v. United States, 91 F. (2d) 223; 67 App. D. C. 
192, in order to correct the record as he alleges it should 
be; but appellee treated this case below, and if this Court 
will permit, continues to treat it here as if the record of 
the second sentence recited what the appellant contends 
for. The undersigned do not know what Judge Cox’s in¬ 
tention actually was, but stipulate that the second sen¬ 
tence may be understood to prescribe that it should take 
effect immediately and run concurrently with the unex¬ 
pired portion of the first sentence. 

ARGUMENT 

This case is ruled by Zerbst v. Kidwell, 304 U. S. 359 2 

But for one fact, deemed by appellee to be immaterial, 
this case is identical with Zerbst v. Kidwell, supra. The 
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difference is that, in that case, the second sentence was 
i silent as to how it should run with respect to the unex¬ 
pired portion of the first sentence. The Supreme Court 
said (pp. 361-363): 

When respondent committed a federal crime 
while on parole, for which he was arrested, con¬ 
victed, sentenced, and imprisoned, not only was 
his parole violated, but service of his original sen¬ 
tence was interrupted and suspended. Thereafter 
! his imprisonment was attributable to his second 

sentence only, and his rights and status as to his 
! first sentence were “analogous to those of an es¬ 

caped convict.” (Anderson v. Corail , 263 U. S. 
193. 196. 197.) Not only had he—by his own con¬ 
duct—forfeited the privileges granted him by 
parole, but since he was no longer in either actual 
or constructive custody under his first sentence, 

! service under the second sentence cannot be cred¬ 

ited to the first without doing violence to the plain 
intent and purpose of the statutes providing for 
a parole system. 

i The Parole Board and its members have been 

granted sole authority to issue a warrant for the 
arrest and return to custody of a prisoner who vio¬ 
lates his parole (18 U. S. C., c. 22, sec. 723 (c)). 

! A member of the Board ordered that respondent 

i be taken into custody after completion of the sec¬ 

ond sentence. Until completion of the second 

* While the Kidircll ease was decided under the Federal parole 
! laws (18 U. S. C. 714-723c; 30 Stat. 819. as amended by 37 Stat. 650. 
46 Stat. 272. 46 Stat. 1469. and 47 Stat. 381), and the one at bar 
involves the local parole statute (Act of July 15. 1932, 47 Stat. 696, 
as amended June 5. 1934. by 4S Stat. SSO: Title 6, D. C. Code, Sup¬ 
plement IV. Sections 451—459). there is no material difference, in 
respect of the question * herein, between these two sets of statutes. 
For instance. 18 U. S. C. 716 is comparable with 6 D. C. Code 454; 

I 18 U. S. C. 717 and 718 with 6 D. C. Code 455; 18 U. S. C. 719 and 
723c with 6 D. C. Code 456. 
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sentence—and before the warrant was served— 
respondent was imprisoned only by virtue of the 
second sentence. There is. therefore, no question 
as to concurrent service of sentences, unless—as 
respondent contends—Sec. 723 (c), (18 U. S. C., 
c. 22, sec. 723 (c)) required that the unexpired 
part of respondent's first sentence begin when he 
was imprisoned under the second sentence. That 
section provides: 

“* * * The Board of Parole * * * or 
any member thereof, shall have the exclusive au¬ 
thority to issue warrants for the retaking of any 
United States prisoner who has violated his parole. 
The unexpired term of imprisonment of any such 
prisoner shall begin to run from the date he is 
returned to the institution, and the time the pris¬ 
oner was on parole shall not diminish the time he 
was originally sentenced to serve." 

Obviously, this provision does not require that 
a parole violator’s original, unexpired sentence 
shall begin to run from the date he is imprisoned 
for a new and separate offense. It can only refer 
to reimprisonment on the original sentence under 
order of the Parole Board. 

Since service of the original sentence was in¬ 
terrupted by parole violation, the full term of that 
sentence has not been completed. Just as re¬ 
spondent’s own misconduct (parole violation) has 
prevented completion of the original sentence, so 
has it continued the authority of the Board over 
respondent until that sentence is completed and 
expires. Discretionary authority in the Board to 
revoke a parole at any time before expiration of 
a parolee’s sentence was provided—and is neces¬ 
sary—as a means of insuring the public that parole 
violators would be punished. (At this point the 
Court quoted from the Congressional Record and 
also quoted part of IS U. S. C.. C. 22, sec. 719.) 
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The proper working of the parole system requires 
that the Board have authority to discipline, guide, 
i and control parole violators whose sentences have 
not been completed. It is not reasonable to assume 
that Congress intended that a parolee whose con¬ 
duct measures up to parole standards should re¬ 
main under control of the Board until expiration 
of the term of his sentence but that misconduct 
of a parole violator could result in reducing the 
time during which the Board has control over him 
to a period less than his original sentence. 

The Supreme Court’s decision is obviously based upon 
the Government’s contention in that case (which is also 
the appellee’s contention in the instant one), that, to quote 
the Court at page 360: 

* * * when respondents violated their pa¬ 

roles by committing the second federal crimes, 
they were no longer in custody under the first 
sentences; service of the first sentences was inter- 
i rupted and suspended and was not resumed before 
completion of service of the second sentences; and 
that after completion of the second sentences, the 
Board of Parole has authority to require comple¬ 
tion of the first sentences, service of which ceased 
due to the interruption by parole violations. 

It is submitted that, under the doctrine of the Kidwell 
case, a District Judge is powerless to require the second 
sentence to run concurrently with the unserved portion 
of the first sentence if the Parole Board has not revoked 
parole or conditional release thereunder; and that any 
sentence which undertakes to accomplish such a thing 
is, in that regard, a nullity. 

The problem is one of power, not of judicial intent. 
The courts have no power to put the suspended first 
sentence into effect. Their jurisdiction over that sentence 
has long since ceased to exist. That matter has become 
vested in the Parole Board which has not restored the 
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sentence to running effect. Therefore, when a court im¬ 
poses a second sentence which automatically takes effect 
immediately (see 18 U. S. C. 709 (a); 47 Stat. 381) it 
is a sheer impossibility for such a sentence to be made 
to run contemporaneously with another sentence which 
in not running but has been suspended. Courts may not 
order the suspended sentence into effect. That is a pre¬ 
rogative of the Parole Board. 

The decision in the Kidurl! case is not predicated upon 
the omission of the sentencing judge to prescribe how the 
two sentences should be served. As stated above, that is 
wholly immaterial. On the other hand, the opinion is 
plainly based upon the proposition that the Parole Board 
is the only agency which can reinstate the running of the 
suspended first sentence: and. moreover, the Supreme 
Court approves the policy of the Parole Board in de¬ 
ferring action upon the revocation of the parole or condi¬ 
tional release until the expiration of the second sentence 
so that the prisoner may be required to serve consecutive, 
instead of concurrent, sentences. In this regard, the 
Court said (p. 363): 

Unless a parole violator can be required to serve 
some time in prison in addition to that imposed 
for an offense committed while on parole, he not 
only escapes punishment for the unexpired portion 
of his original sentence, but the disciplinary power 
of the Board will be practically nullified. 

See also. Circuit Judge Sibley’s dissenting opinion in 
the Kidwell case in the Circuit Court of Appeals. Zerbst 
v. Kidwell . oth Cir.. 92 F. (2d) 756. 760. 

Appellant argues that if the Parole Board had complied 
with Title 6. Section 456. D. C. Code (47 Stat. 696), 3 it 


''Ar the next meeting of the Board of Indeterminate Sentence and 
Parole held after the issuing of a warrant for the retaking of any 
paroled prisoner, said board shall be notified thereof, and if such 
prisoner shall have been returned to the institution, he shall be 
given an opportunity to appear U*foro said Board of Indeterminate 
Sentence and Parole, and the said board may then, or at any time 

103340—39-2 
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could have ‘‘perhaps consented to a concurrent sentence 
since the Judge had expressed himself." The answer is 
threefold. First: Appellant impliedly admits that there 
is no duty upon the Board to see that the sentences run 
concurrently. Second: This section reposes discretion in 
the Parole Board as to when it may revoke parole. 
Third: Even assuming a failure on the part of the Board 
to comply with this section—which is not admitted— 
what has that to do with the question presented here? 

CONCLUSION 

The precise question here presented appears not to 
have been passed upon by any Federal Court. The Kid- 
well case has been cited in the following cases: 

Aderhold v. Ashlock, 10th Cir., 99 F. (2d) 67. 6S. 

Hogan v. Zerbst, 5th Cir.. 101 F. (2d) 634. 635. 

Kolb v. Patterson , 6th Cir., 101 F. (2d) 1012. 

Bowers v. Dishong, 5th Cir., 103 F. (2d) 464, 
466. 

Aderhold v. Murphy, 10th Cir.. 103 F. (2d) 492. 
493. 

However, for the reasons stated, it is submitted that 
the Kidwell case is controlling here. Therefore, it is re¬ 
spectfully submitted that the order of the lower court 
should be affirmed. 

David A. Pine. 

United States Attorney, 

John J. Wilson, 

Assistant United States Attorney, 
i Attorneys for Appellee. 

in its discretion, revoke the order and terminate such parole or 
modify the terms and conditions thereof, and if such order of parole 
be revoked and the parole so terminated the said prisoner shall 
serve the remainder of the sentence originally imposed, the un¬ 
expired term of imprisonment of any such prisoner to begin to run 
from the date he is returned to the institution, and time the prisoner 
was out on jwrole shall not be taken into account to diminish the 
time for which he was sentenced: Provided , That the parole board, 
at its discretion, may afterwards grant a new parole to said prisoner, 
in the event said board should deem it advisable. 


APPENDIX 


In the District Court of the United States 
for the District of Columbia 


Habeas Corpus No. 2013 

Harry B. Hammerer, petitioner 
vs. 

Ray L. Huff. General Superintendent. D. C. Penal 
Institutions, Lorton, Virginia; Edward J. Welch. 
Acting Superintendent. D. C. Reformatory, Lorton. 
Virginia; The Board of Indeterminate Sentence 
and Parole for the District of Columbia. Frank R. 
Jelleff, Chairman, Wilbur LaRoe. Jr., and Emmett 
J. Scott. Members; respondents 

(Filed Aug. 9, 1939, Charles E. Stewart, Clerk) 


PETITION FOE A WRIT OF HABEAS CORPUS 

To the Honorable Judges of the United States District 
Court for the District of Columbia: 

1. Comes now your petitioner Harry B. Hammerer, 
and respectfully shows to this Honorable Court that he 
is a citizen of the United States and a resident of the City 
of Washington. District of Columbia, but is temporarily 
confined in the District of Columbia Reformatory located 
at Lorton. Fairfax County, State of Virginia, within the 
jurisdiction of this Honorable Court. 

2. That on the 7th day of November 1934 your peti¬ 
tioner was convicted in the Supreme Court of the Dis¬ 
trict of Columbia (now known as the United States Dis- 

< 9 > 
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trict Court for the District of Columbia) for violating 
Section 73. Title 18. of the Code of the United States 
and on the said 7th day of November 1934 he was sen¬ 
tenced to a term of imprisonment of not less than one 
year and six months and not more than three years, said 
sentence to take effect from and including said 7th day of 
November 1934: that he was committed to the Wash¬ 
ington Asylum and Jail on the said 7th day of November 
1934. in execution of the sentence of imprisonment afore¬ 
said. and thereafter to wit. on the loth day of November 
1934. he was transferred to and committed to the District 
of Columbia Reformatory at Lorton. Virginia, and was 
continuously imprisoned in said Reformatory since the 
said loth day of November 1934 in execution of said sen¬ 
tence of imprisonment until the 26th day of February 

1937, upon which date said sentence expired by reduction 
of sentence for good conduct and your petitioner was dis¬ 
charged from said Reformatory bv due process of law. 

3. That your petitioner was again arrested on the 24th 
day of March 1938 and committed to the Washington 
Asylum and Jail, and on the 10th day of June 1938 he 
was again convicted in the United States District Court 
for the District of Columbia, on a charge of forgery and 
uttering in violation of the Code of the District of Colum¬ 
bia. and on the said 10th day of June 1938 he was sen¬ 
tenced to a term of imprisonment of not less than one 
year and not more than one year and six months, said 
sentence to take effect from and including the said 10th 
day of June 1938; that he was recommitted to the Wash¬ 
ington Asylum and Jail on the said 10th day of June 

1938. in execution of said sentence of imprisonment as 
aforesaid and thereafter, to wit, on the 17th day of June 
1938, he was transferred to and recommitted to the Dis¬ 
trict of Columbia Reformatory at Lorton, Virginia, where 
your petitioner has been imprisoned since the said 17th 
day of June 1938 in execution of said sentence. 
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4. That shortly after your petitioner was recommitted 
to the said District of Columbia Reformatory, he was 
advised by an agent of the Board of Indeterminate Sen¬ 
tence and Parole for the District of Columbia that said 
Board had caused to be placed against your petitioner a 
detainer for his custody at the expiration of the afore¬ 
said current sentence for alleged violation of the condi¬ 
tional release provisions of the aforesaid previous sen¬ 
tence notwithstanding the fact that your petitioner is 
again under the control and supervision of the Superin¬ 
tendent of the Institution from which released. 

5. That upon being advised of this alleged detainer by 
an agent of the Board of Indeterminate Sentence and 
Parole, your petitioner endeavored to ascertain upon 
what authority or color of law said Board assumed con¬ 
trol of your petitioner and has been further advised by 
the said agent that this action is based upon an Order 
of Mr. Ray L. Huff. General Superintendent of the D. C. 
Penal Institutions and the Board of Indeterminate Sen¬ 
tence and Parole, said order having been issued and to 
take effect during the month of May 1938 and at which 
time your petitioner was in custody of the General Super¬ 
intendent of the D. C. Penal Institutions namely the 
Washington Asylum and Jail, and had been in such 
custody since the 24th day of March 193S, approximate¬ 
ly two (2) months before the effected date of the afore¬ 
said Order. Therefore it is contended that your peti¬ 
tioner should have been accorded the same treatment as 
accorded prisoners returned to the said Reformatory be¬ 
fore the effected date of this aforesaid order, to wit, that 
the good time of the aforesaid previous sentence be made 
to run concurrent from the date subject is returned to the 
D. C. Reformatory, after a hearing before said Board of 
Indeterminate Sentence and Parole within 30 days after 
his return to said Reformatory. 

6. Your petitioner further shows to the Court that be¬ 
fore sentence was imposed on the aforesaid current sen- 
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tence Mr. James J. Laughlin. Esq., attorney for your pe¬ 
titioner requested to approach the Bench of Justice Jo¬ 
seph W. Cox. Presiding, after which a conversation 
ensued between Justice Cox. Ass’t. U. S. Attorney George 
McNeil, and Mr. James J. Laughlin, Attorney for peti¬ 
tioner. and it was during the course of this conversation 
that Justice Cox was advised of the good time of the 
aforesaid previous sentence of your petitioner and so 
ruled that same should run concurrent with the afore¬ 
said current sentence as attested by a copy of letter your 
petitioner received from Attorney James J. Laughlin. 
hereto attached marked “Exhibit A.” by which reference 
it is designated and thereby made part of the record of 
this Action. 

7. That your petitioner is entitled to. and is being 
awarded, good time on the aforesaid current sentence as 
approved by an Act of Congress June 21st. 1902 (31 
Stat. 397). in the amount of four months and 14 days 
and is also being awarded Industrial good time on cur¬ 
rent sentence conforming to the regulations of the Attor¬ 
ney General of the United States, as applied to the D. C. 
Penal Institutions and the orders of the Board of Com¬ 
missioners for the District of Columbia. 

S. That your petitioner in anticipation of. and to 
avoid, injury respectfully shows to the Court that unless 
the Writ hereinafter petitioned for is granted at this time 
ordering his release on the said Sth day of August 1939, 
which date said sentence of imprisonment on aforesaid 
current sentence will expire, less deduction for good time 
earned and awarded and Industrial Good Time earned 
and awarded as aforesaid, he will be compelled to wait 
until the expiration of his sentence before being permitted 
to apply for relief and he will be restrained of his liberty 
without due process of law as guaranteed by Amendment 
V to the Constitution of the United States. 

Wherefore, the premises considered, your petitioner 
prays: 
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1. That a Writ of Habeas Corpus be issued out of this 
Honorable Court directing Ray L. Huff, General Superin¬ 
tendent. District of Columbia Penal Institutions, and Ed¬ 
ward J. Welch. Acting Superintendent of the District of 
Columbia Reformatory, to show cause why your peti¬ 
tioner shall not be released on the said Sth day of August 
1939, the date of his expiration of sentence less deduc¬ 
tions for Good Time and Industrial Good Time as hereto¬ 
fore set. forth. 

2. That this Honorable Court issue a rule directing 
the Board of Indeterminate Sentence and Parole for the 
District of Columbia, Frank R. Jelleff. Chairman. Wilbur 
LaRoe. Jr„ and Emmett J. Scott, who constitute the 
membership of said Board, to show cause, if any there 
be. why they should not be compelled to permit your peti¬ 
tioner to serve his sentence in strict accordance with the 
sentence as imposed by Justice Joseph W. Cox; that is. to 
serve the sentence of not less than one year and not more 
than one year and six months concurrently with the un¬ 
expired portion of the aforesaid previous sentence. 

3. That upon a final hearing and determination of this 
action an order be passed ordering the release of your 
petitioner from the said District of Columbia Reforma¬ 
tory on the said Sth day of August 1939. 

4. And for such other and further relief as to the Court 
may be deemed just and proper. 

Harry B. Hammerer. 


State of Virginia. 

County of Fairfax, ss: 

I, Harry B. Hammerer, the above-named petitioner, of 
lawful age. being first duly sworn deposes and says that I 
have read the foregoing petition by him subscribed; that 
I know the contents thereof and that the matters therein 
set forth of personal knowledge are true to the best of 
my information and belief. 
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i Subscribed, in my presence and sworn to before me 
this 27th day of July. A. D. 1939. 

[seal] Kenneth Dove, 

Notary Public. 

My Commission expires Sept. 16. 1942. 

Let this be filed without prepayment of costs. 

T. Alan Goldsborough. 

Justice. 


Order 


Let the writ of Habeas Corpus issue in accordance with 
the prayers contained in the petition, and be made 
returnable on the 14th day of August 1939 at 10:30 
A. M. o’clock. 

T. Alan Goldsborough, 

United States District Judge. 


“Exhibit A” 

; Law Offices James J. Laughlin, 

National Press Bldg., 
Washington , D. C., March 4, 1939. 

Mr. Harry B. Hammerer, No. 7256, 

Lorton, Virginia. 

Dear Harry: I have your letter of March 3rd. 

I remember very well the circumstances of your sen¬ 
tence. I acquainted Judge Cox and Mr. McNeil with 
regard to your good time and told him that unless he spe¬ 
cifically ruled otherwise that the sentence he imposed 
would run concurrently with the good time good time — 
not consecutively. That is exactly w’hat Judge Cox had 
in mind and so informed not McNeil and me. Otherwise 
the sentence would have been “one year to 18 months to 
run consecutively with the unexpired portion of the prior 
sentence.” 

I well realize that Mr. Huff is taking a contrary view. 
I do not know upon what authority. 

Very truly yours, 

(Signed) James J. Laughlin. 


In the District Court of the United States 
for the District of Columbia 


Habeas Corpus No. 2013 

Harry B. Hammerer, petitioner 

vs. 

Ray L. Huff. General Superintendent. D. C. Penal 

Institutions et al. 

(Filed Aug. 15, 1939, Charles E. Stewart, Clerk) 


RETURN TO WRIT OF HABEAS CORPUS 

Comes now Ray L. Huff. General Superintendent, 
D. C. Penal Institutions, respondent herein, and makes 
the following return to the writ of habeas corpus hereto¬ 
fore issued by this Honorable Court: 

1. Respondent avers that on November 7, 1934, peti¬ 
tioner was sentenced in Criminal Case No. 55164 for 
offenses committed on July 16, 1934, to a term of 1 year 
and 6 months to 3 years, and that he was released by 
reason of good-conduct credit on February 26. 1937. His 
release was subject to the provisions of Section 4 of the 
Act of June 29, 1932 (IS U. S. C. 716b), making him 
subject to parole supervision until the expiration of his 
maximum term, to wit, until November 7, 1937. 

2. That after he was released and before the expira¬ 
tion of his maximum period he committed certain other 
offenses on May 14, 1937, and in respect of these offenses 

(15) 
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he was sentenced in Criminal Case No. 61937 on June 10, 
1938. to a term of 1 year to 1 year and 6 months. His 
short term, which is the maximum of his sentence less 
good-conduct credit, expired on August 8, 1939. How*- 
ever, petitioner could not be released upon that date for 
the following reasons: In view of petitioner’s commission 
of another crime during the period of his conditional re¬ 
lease. on May 20. 1937, the District of Columbia Board 
of Indeterminate Sentence and Parole issued its warrant 
charging this petitioner with a violation of such release 
and lodged such warrant with respondent as a detainer. 
This respondent is informed that, at the next meeting 
of said board, action will be taken by it with respect to 
petitioner’s violation of his conditional release. Said 
petitioner is now being lawfully held by virtue of said 
detainer. 

i 3. This respondent is advised and believes and there¬ 
fore avers that, under the decision of the Supreme Court 
of the United States rendered on May 16, 1938, in the 
case of Zerbst v. Kidwell, 304 U. S. 351, the unexpired 
portion of the sentence in Criminal Case No. 55164 
could not, and did not, run concurrently with the sentence 
in Criminal Case No. 61937; and that such unexpired 
sentence will not run until the said parole board takes 
action to revoke petitioner’s conditional release. In other 
words, w’hen petitioner violated his conditional release by 
committing the second offense, he w*as no longer in cus¬ 
tody under the first sentence; service of the first sentence 
was interrupted and suspended and w*as not resumed 
before completion of service of the second sentence; and 
that after completion of the second sentence, said Board 
has authority to require completion of the first sentence. 

Wherefore, having fully answered, this respondent 
prays that the petition for writ of habeas corpus filed 
herein may be dismissed, that said writ may be discharged, 
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and that this petitioner may be remanded to the custody 
as hereinabove described. 

Ray L. Huff. 

Ray L. Huff, 

General Superintendent, D. C. Penal Institutions. 
David A. Pine, 

David A. Pine, 

United States Attorney. 

John J. Wilson, 

John J. Wilson, 

Assistant United States Attorney. 

State of Virginia, 

County of Fairfax: 

I, Ray L. Huff, General Superintendent. D. C. Pena) 
Institutions, do solemnly swear that I have read the fore¬ 
going, by me subscribed, and know the contents thereof; 
and that I verily believe the statements therein made to 
be true. 

Ray L. Huff, 
Ray L. Huff. 

Subscribed and sworn to before me this 14th day of 
August 1939. 

[seal] Kenneth Dove, 

Notary Public. 

My commission expires Sept. 16, 1942. 


In the District Court of the United States 
for the District of Columbia 


habeas Corpus No. 2013 

Harry B. Hammerer, petitioner 
vs. 

Ray L. Huff. General Superintendent. D. C. Penal 

Institutions, et al. 

(Filed Aug. 15. 1939. Charles E. Stewart. Clerk) 


ORDER DISCHARGING WRIT AND REMANDING PRISONER 


This cause came on to be heard upon the petition for 
writ of habeas corpus and the return of the respondent 
thereto, and upon consideration thereof, it is, by the 
Court this loth day of August 1939: 

Ordered, that the writ of habeas corpus be and the 
same is hereby discharged, and the petition for writ of 
habeas corpus be and the same is hereby dismissed, and 
the petitioner be and is hereby remanded to the custody 
from which he was taken by said writ. 

i T. Alan Goldsborough, 

Justice . 


(IS) 
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